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	Date: 1 December 2017

SUBJECT: Answers 11
Dear Sirs,


via Public procurement portal we received questions from economic operators regarding the published tender documentation for public procurement no. JPE-RAZ-399/17 – SUPPLY AND INSTALLATION OF TWO GAS TURBO GENERATOR SETS AND TWO HEAT RECOVERY STEAM GENERATORS FOR THE COMBINED CYCLE POWER PLANT TOPLARNA LJUBLJANA – LOT 1. Below we provide you with answers or explanations to the questions received.
In accordance with chapter 5.1. of Tender Documentation, integral part of tender documents include any changes, amendments and corrections of the tender documents and additional explanations and answers to questions of economic operators.
	Datum: 1. 12. 2017

ZADEVA: Odgovori 11
Spoštovani,

portala javnih naročil smo prejeli vprašanja gospodarskih subjektov v zvezi z objavljeno razpisno dokumentacijo za javno naročilo št. JPE-RAZ-399/17 – DOBAVA IN POSTAVITEV DVEH PLINSKIH TURBOAGREGATOV IN DVEH PARNIH UTILIZATORJEV ZA PLINSKO PARNO ENOTO TOPLARNA LJUBLJANA – LOT 1. V nadaljevanju vam posredujemo odgovore oziroma pojasnila na prejeta vprašanja.   
V skladu s tč. 5.1 razpisne dokumentacije so sestavni del razpisne dokumentacije tudi vse morebitne spremembe, dopolnitve in popravki razpisne dokumentacije ter pojasnila in odgovori na vprašanja gospodarskih subjektov s strani naročnika.



	Translation of the question:
In point b) 2.2.5. The financial ability of the contracting entity requires that the economic operator or Leading partner demonstrates availability or access to liquid assets, loans and other financial resources of at least EUR 50 million, which should correspond to the scope of implementation within 1 year.

The contracting entity's request is disproportionate to the subject of the contract, since it is clear that, in accordance with the applicable legislation, the contracting entity will have to make regular payments according to the dynamics of works execution. Consequently, the provision of own financing for a period of 1 year is not commensurate with the subject of the contract and therefore the contracting authority must exclude it from the tender documentation. Also, the bid prices will be formed in the framework of final offers on the basis of the defined object of the contract, which at this stage is not yet sufficiently accurate, therefore, the contracting entity assessment is that 50 million is linked to the value of works in 1 year, ungrounded and consequently unlawful.

Translation of the answer:

In accordance with the fifth paragraph of Article 76 of the ZJN-3, the contracting entity may, in terms of its economic and financial capacity, determine requirements to ensure that economic operators have the necessary economic and financial capacity to perform a public contract. The contracting entity considers that the request of point 2.2.5. b) of the tender documents is proportionate to the difficulty and complexity of the subject of the contract, which is also described in the tender documentation, and in accordance (and proportionately) with the necessary financial resources for the implementation of the project, as the contracting entity already stated in the tender documentation "corresponds to the scope of the construction of the subject of this public contract in one year".
The contracting entity considers that the economic operator will have to provide certain financial resourses or financing already at the order of the equipment, for which the economic operator will not receive immediate payment from the contracting entity, as the contracting entity, as the economic operator already determines by itself, will make payments according to the dynamics of the promotion of works on the contracting entity's premises. The execution of such a large and complex project is related to the organization of purchasing, purchasing itself, (bank) guarantees, payments to partners, etc. This requires at least the demanded liquid assets. Reliance only on the payment dynamics of the project can not be accepted and is almost unprofessional.

Regarding the indications that the bid prices will be formed in the framework of final offers on the basis of the defined subject of the public contract and therefore the contracting entity’s assessment that 50 million is linked to the value of works in 1 year is unfounded and therefore unlawful, the contracting entity adds that in general terms the concept of the public procedure, initially (inter alia) is based on the estimated value of the contracting entity. Therefore, consequently, for example, the choice of the procedure, the issue of publications on the public procurement portal, certain conditions and requirements of the contracting entity, etc. (inter alia) are based on the estimated value, and therefore disagrees with the economic operator's assessment of the ungroundedness and illegality.

	VPRAŠANJE:

V točki b) 2.2.5. Finančna sposobnost naročnik zahteva, da gospodarski subjekt oz. vodilni partner izkaže razpoložljivost ali dostop do likvidnih sredstev, posojil in drugih finančnih virov najmanj v višini 50 mio EUR, kar naj bi ustrezalo obsegu izvedbe v 1 letu.

Naročnikova zahteva je nesorazmerna s predmetom naročila, saj je jasno, da bo moral naročnik, upoštevaje veljavno zakonodajo, izvajati sprotna plačila glede na dinamiko napredovanja del. Posledično zagotavljanje lastnega financiranja za obdobje 1 leta, ni sorazmerno s predmetom naročila zato ga mora naročnik izločiti iz razpisne dokumentacije. Prav tako bodo ponudbene cene oblikovane v okviru končnih ponudb na podlagi definiranega predmeta javnega naročila, kar v tej fazi še ni z zadostno mero natančnosti, zato je tudi naročnikova ocena, da je 50 mio vezano na vrednost del v 1 letu, neosnovana in posledično nezakonita.
ODGOVOR:

V skladu s petim odstavkom 76. člena ZJN-3 lahko naročnik glede ekonomske in finančne sposobnosti določi zahteve, s katerimi zagotovi, da imajo gospodarski subjekti potrebne ekonomske in finančne zmogljivosti za izvedbo javnega naročila. Naročnik  meni, da je zahteva tč. 2.2.5. b) razpisne dokumentacije sorazmerna z zahtevnostjo in kompleksnostjo predmeta javnega naročila, kar je opisano tudi v razpisni dokumentaciji, ter v skladu (in sorazmerno) s potrebnimi finančni sredstvi za izvedbo projekta, saj je naročnik že v razpisni dokumentaciji navedel, »kar ustreza obsegu izgradnje predmeta tega javnega naročila v enem letu«.

Naročnik meni, da bo moral gospodarski subjekt zagotoviti določena finančna sredstva oz. financiranje že ob naročilu opreme, za kar pa od naročnika gospodarski subjekt še ne bo prejel takoj plačila, saj bo naročnik, kot gospodarski subjekt že sam ugotavlja, izvajal plačila glede na dinamiko napredovanja del na objektu naročnika. Izvedba tako velikega in zapletenega projekta je povezana z organizacijo nabave, nakupom, (bančnimi) garancijami, plačili za partnerje itd. To zahteva vsaj zahtevana likvidna sredstva. Zanašanje zgolj na plačilno dinamiko projekta ni mogoče sprejeti in je skoraj neprofesionalno.
Glede navedb, da bodo ponudbene cene oblikovane v okviru končnih ponudb na podlagi definiranega predmeta javnega naročila in zato je tudi naročnikova ocena, da je 50 mio vezano na vrednost del v 1 letu, neosnovana in posledično nezakonita, pa naročnik dodaja, da na splošno gledano koncept postopka oddaje javnega naročanja, na začetku (med drugim) temelji na ocenjeni vrednosti naročnika. Zato so posledično seveda tudi npr. izbira postopek, vprašanje objav na portalu javnih naročil, nekateri pogoji in zahteve naročnika itd. (med drugim) oblikovani tudi na podlagi ocenjene vrednosti, zato se ne strinja s ponudnikovo oceno glede neosnovanosti in nezakonitosti.  



	Translation of the question:
According to the published tender, we find that the contracting entity obviously and very frankly favors foreign tenderers and, in view of the given restrictions in the conditions, completely prevents the possibility of participation of Slovenian companies, which also have references in the field of energy business. Considering the fact that this funds will be fully paid by the Republic of Slovenia budget, such contracting entity behavior is inadequate, as well as knowingly preventing the generation and upgrading of domestic knowledge from a specific field. We do not require the contracting entity to favor Slovenian providers, but only to establish the same conditions for Slovenian providers as for foreign suppliers.

Based on above stated facts the contracting entity shall change the following parts of tender documentation:

1. In point 1.13.1, the contracting entity sets the limitation that in the event that an economic operator acts independently as an engineering company, if one (this engineering company) is not the designer of the conceptual design of the power plant, to indicate MAXIMUM three potential contractors for design. Each of these entities must fulfill all the conditions specified in 2.2.4.2.
The contracting entity's request is not understandable - what is meant by a maximum of 3 possible designers, is it an optional choice among 3 possible designers, that are optionally nominated, and then the tenderer at the stage of execution itself decides which of them or all of them will take over the implementation of the project or the contracting authority wanted to communicate with that restriction that it is cumulative for the fulfillment of the reference conditions in point 2.2.4.2, with a maximum of three designers having to complete the conditions.
In addition to the ambiguity, the stated limits on the permissible number of designers has no legal basis and are disproportionate, apparently intended exclusively to favor foreign suppliers.
2. In point 2.2.4.1. The reference of an independent economic operator / leading economic entity in a joint application, the contracting entity requires a reference level that makes it impossible for the Slovenian companies that have references in the field of energy business to report and evidently demonstrate that they are also qualified to take over the subject of transaction. The fact is that even with the dissemination of references related to the field of energy business, which includes all the engineering of the project, supply of material, construction, assembly, supervision of execution, start-up tests and putting into operation and show that the economic operator has carried out:
- 1 EPC project of at least EUR 50 million excluding VAT and
- 2 projects of 30 million net and
- 2 projects worth EUR 10 million,
sufficient to recognize the qualifications of tenderers at this point for fulfilling the technical conditions
On the basis of the above, the contracting entity should allow the technical capability to be demonstrated by demonstrating the performance in the above stated indents.

3. Point 2.2.4.2. Other references - in the first indent - obviously intended to prefer foreign suppliers and prevents the possibility of participating Slovene tenderers with references in the field of energy projects. For this reason, the contracting entity should allow the condition to be fulfilled also by demonstrating a reference from the electricity sector, and not simply with references from a gas turbine, which is apparently available exclusively by foreign suppliers. Since it shall also be clear from the presentation of references from projects in the field of energy whether the tenderer is also qualified for a specific business, the contracting entity should allow a wider level of references over the last 10 years.
4. In point 2.2.3. The organizational structure of economic operators and the capacity for the implementation of contractual obligations requires the nomination of personnel that are not present (available) in Slovenia. That means that it is impossible for Slovenian staff who have experience in the field of energy business to participate. Does the contracting entity really want the key roles in the project (project manager, his deputy, PPE designer and his deputy and head of the site and his deputy) to take over only by foreign personnel? We believe that Slovenia has experienced staff, whose knowledge is also welcome in this project, and that the behavior that does not allow domestic staff even to participate in the project in the main positions is inappropriate in several respects.

The contracting entity shall, as in point 2.2.4.2, other references, allow the references from the electricity sector also for personnel.
5. The contracting authority in point 2.2.3 requires the economic operator to have at least 100 engineers, on the other hand referring to the requirement that 15 staffs are available for this project (to fulfill contractual obligations under this project). The contracting authority's requirement for 100 engineers employed by an economic operator is not merely disproportionate to the subject of the contract, as the contracting authority explicitly states that 15 engineers and not 100 are required for the mentioned project and its execution, but that requirement is also illegal from the point that it is required by the tenderer to have employed engineers, and not, as the National Review Commission clearly states in several conclusions, as all other engineers with whom the economic entity has a contractual relationship are also suitable. To conclude, this requirement is also evident evidence that the contracting entity more than obviously favors foreign tenderers, which is why the request is also illegal in terms of interfering with the principle of equal treatment and is manifestly discriminatory. It is required that the contracting entity deletes the requirement for 100 engineers emloyed and focuses on engineers who are actually required to carry out a specific business.
6. In point c 2.2.5. The financial capacity of the contracting entity requires the economic operator to prove that in the individual part (2014, 2015 in 2016) he achieved more than EUR 120 million of sales revenue. With the aim of enabling the participation of Slovenian economic operators, we summon contracting entity to enable the presentation of the average sales revenue in 2014, 2015 to 2016, in the amount of EUR 100 million.
7. In point 2.2.6 Compliance with contractual obligations, the requirements in the second and third indents are unlawful and are required to be deleted by the contracting entity. It is a fact that an economic operator can not be excluded from other transactions if in another transaction the contracting entity initiated a dispute or an arbitration procedure in which it was demonstrated that the contracting entity is not entirely successful. The same applies to the inapplicability of the third indent, since the latter also allows uncritical punishment of the provider (in the concrete case of the provider), irrespective of the fact that in the litigation or arbitration procedure it turns out that the contracting entitiy failed.
8. Given the complexity of the preparation of the application and the scope of the questions raised, which interferes with the content of the tender documentation and will require its modification, the contracting entity should extend the deadline for the submission of applications by 20 days.
Translation of the answer:

In response to your comments and complaints, the contracting entity wishes to point out first that Energetika Ljubljana d.o.o. is a responsible company that must meet environmental requirements and ensure the supply of heat and electricity. In order to achieve our goals in a timely manner in order to secure the requirements of the community and fulfill our contracts, the most important for us is the successful implementation of the project. For this purpose, the mentioned public procurement procedure was chosen. Your allegations and arguments that the tender documentation has been prepared for the benefit of economic operators located outside the Republic of Slovenia and preventing the participation of Slovenian companies are unfounded and contracting entity rejects them in complete.
In the tender documentation, the contracting entity has defined the technical conditions to be met by the economic operator, regardless of where the economic operator is established (whether it is a domestic or a foreign economic entity). Also, it is not clear from the question (clearly explained, reasoned) why the economic operator believes that the contracting entity "clearly and frankly favors foreign tenderers". The procedure is transparent. The public procurement procedure was published both on the (Slovenian) portal of public procurement and the EU Portal (TED). The contracting entity also does not restrict the operators of joint performance in relation to domestic and foreign economic operators. It is clear that, given that the contracting entity (JPE) is liable for public procurement, it follows the spirit of public procurement and does not favor any economic operator. The contracting entity derives from professional criteria or references on comparable units that are necessary for the successful implementation of the project.
1. The requirement is that, in the event that the economic operator (economic operator participating on its own or in joint application) is not a designer of the power plant design, it must indicate a max. three (3) potential designers of the power plant design. The nominated designer of the power plant design (notified) designated, all separately / independently (or each of them) must meet all the conditions specified in point 2.2.4.2. tender documentation. The contracting entity will conduct a competitive dialogue in the narrow sense in the continuation of the procedure, and specify the subject of the public procurement contract. In the context of a competitive dialogue in the narrow sense, but at the latest at the stage of submission of the tender (within Phase 3 and not at the contract execution phase), on the basis of the final invitation to tender, the economic operator will be able, in his tender, to select one of the nominated designer of the power plant design to carry out the subject of the public procurement.

Regarding the last paragraph of the first question, the contracting entity replies that the tenderer did not argue why "the stated limit on the permissible number of designers does not have a legal basis and is disproportionate, obviously intended solely to favor foreign suppliers". The contracting entity points out that the design of the power plant design is one of the key parts for the successful and quality implementation of the project. Especially because of the nature of the procedure and the complexity of the project (the subject of the public procurement), where the subject / the technical solution will only be finalized at a later date, the contracting entity also allows the possibility for economic operators to indicate max. three (3) possible contractors (both the designers of the power plant design and other contractors in accordance with the requirements of the tender documentation).
2. The field of energy business is very wide and consists of many specific technical areas that are often not comparable mutually and can not be generalized. The contracting entity considers that the recognition of references from the entire energy business that are mutually not comparable on technical level and on specific knowledges basis  would be inadequate, or would increase the risk of (un)successful implementation of the project, as the contracting entity could select an economic operator who does not have knowledge and experience related to gas turbine units, heat recovery steam generators, steam turbines, steam management systems, district heating systems and are necessary for the execution of the subject of the contract (gas steam cogeneration). The gas-fired steam power plant is of strategic importance to contracting entity since it will replace units 1 and 2 that will seize operation in 2020. The implementation deadline is very short and it is important that project is executed on time. The PPE project will need to be carried out close to and within an existing production unit that will operate during construction. The construction area is very limited. It will be necessary to connect with the existing infrastructure and devices in the location of the contracting entity. Therefore, the implementation of this project will be technically very demanding and will require quality design, planning, project management. The best guarantee for the timely and quality execution of the public procurement in question is the selection of an experienced contractor with relevant knowledge and references on comparable facilities as the subject of the public procurement is.

Consequently, the Contracting entity will not alter the requirements in point. 2.2.4.1 and points 2.2.4.2. of tender documentation.

3. See answer No. 2.

4. The contracting entity intends to carry out the construction of gas-steam cogeneration. Because of this the economic operator is required to provide references for stated key people on the project. The field of electrical engineering is a very broad naming, which also includes areas of expertise that are technologically not comparable with the subject of the contract. Therefore, the economic operator's proposal to allow references from the entire electrical engineering area is not acceptable, because the importance of quality and on time project execution is of crucial and strategic importance for the contracting entity.

In defining referral requirements, the contracting entity did not check or take into account the capacities in Slovenia, but only required the proof of relevant professional references that are common throughout the world for the installation of such a facility (extensive knowledge in the specific fields of gas fired steam power plants, project scheduling and execution of such projects, time points between different disciplines, coordination at the supply limits between various contractors and professions for such project, etc.). Such knowledge can be achieved only with years of experience. 
The contracting entity must, in accordance with the public procurement provisions, request the proving of professional criteria, which must be set up only in a non-discriminatory manner. Of course, this does not mean that Slovenian engineers will not be able to participate on the project. If they show the relevant references, they will be able to run for the most responsible places in the implementation of the project. Generally, each engineer can run for places in the project implementation for which one has relevant knowledge and references.
5. The third sentence of the last paragraph of point 2.2.3. of the tender documentation (Organizational structure of economic operators and capabilities for the execution of contract obligations) is amended to read again:

"Sufficient personnel capability means that the economic operator has, in order to meet contract obligations under the application, a total of at least 15 engineers of various required professions available."

The contracting entity warns that with the requirement for adequate personnel capability of the economic operator it is expected, that the selected contractor of the project will have adequate references for comparable projects and, at the same time, during the project implementation, adequate personnel capabilities for designing, ordering equipment, managing and coordinating the execution of works, and successful implementation of start-up tests for new gas-steam cogeneration. Several professions are participating during project execution: mechanical part (GT, HRSG, water steam cycle, BOP, connection points, etc.), electrical part (Generator, GIS, high voltage, low voltage, etc), I & C part (DCS, , etc.), civil works, etc.

An economic operator that shows more relevant references for a comparable unit shows  also knowledge and experience for execution for such complex  and difficult project as PPE-TOL project will be.
6. Item c) of point 2.2.5. of tender documentation is amended to read as follows:
“

c) The economic operator shall demonstrate to have achieved more than 300 million EUR of sales revenue together (sum) in years 2014, 2015 and 2016.
In the event of a joint appearance, the revenues of the economic operator and individual members in a joint application are totalled. In the event of a joint appearance, the lead economic operator must demonstrate that at least 180 million EUR of sales revenue together (sum) has been achieved in years 2014, 2015 and 2016. Individual members of the group of economic operators must show that they achieved at least 90 million EUR of sales revenues together (sum) in years 2014, 2015 and 2016.”
7. The contracting entity explains that the second and third indents of the first paragraph of point 2.2.6. of tender documentation (Compliance with contractual obligations) is understood in such manner, that the reason for non-recognition of economic operator qualification is when the dispute or the arbitration procedure has been completely resolved in favor of the counterparty. Otherwise, such a request would be inaccurate, as the economic operator itself pointed out. The same applies to the first indent of this point.
8. The contracting entity will not extend the deadline for submission of applications again, as the public procurement notice was published on 24 October 2017, and the contracting entity has already extended the deadline for submitting applications once. The changes in these responses are not of a nature which, according to the contracting entity's assessment would request the extension of deadline for submitting applications.

	VPRAŠANJE:

Glede na objavljen razpis ugotavljamo, da naročnik očitno in zelo odkrito favorizira tuje ponudnike in glede na dane omejitve v pogojih v polnosti preprečuje možnost sodelovanja slovenskih podjetij, ki prav tako imajo reference s področja energetike. Glede na to, da gre za porabo sredstev, ki so v celoti zagotovljena iz proračuna RS, je takšno ravnanje naročnika neprimerno, prav tako pa se zavestno onemogoča generiranje in nadgradnja domačega znanja s specifičnega področja. Od naročnika namreč ne terjamo, da favorizira slovenske ponudnike, temveč le, da tudi za slovenske ponudnike vzpostavi enake pogoje kot za tuje ponudnike.
Na podlagi navedenega naj naročnik spremeni sledeče dele razpisne dokumentacije: 
1. V točki 1.13.1 Prijava v samostojnem nastopu naročnik postavlja omenitev, da v primeru, če gospodarski subjekt nastopa samostojno kot inženiring podjetje, mora, v kolikor sam (to inženirsko podjetje) ni projektant idejne zasnove elektrarne, da navede MAKSIMALNO tri možne izvajalce projektiranja. Pri čemer mora vsak od teh subjektov izpolnjevati vse pogoje navedene pod točko 2.2.4.2.
 
Naročnikova zahteva ni razumljiva kaj je mišljeno z maksimalno 3 možnimi projektanti, ali je mišljeno, da gre za opcijsko izbiro med 3 možnimi projektanti, ki se jih opcijsko nominira in nato ponudnik v fazi izvedbe sam odloči kateri od njih ali vsi skupaj bodo prevzeli izvedbo projekta ali je naročnik želeli z navedeno omejitvijo sporočiti, da se dopušča izpolnitev referenčnih pogojev iz točke 2.2.4.2 kumulativno, pri čemer morajo pogoje izpolniti skupaj največ trije projektanti. 
Poleg nejasnosti navedena omejitev glede dopustnega števila projektantov nima zakonske osnove in je nesorazmerna, očitno namenjena izključno favoriziranju tujih ponudnikov.

2. V točki 2.2.4.1. Referenca samostojnega gospodarskega subjekta/vodilnega gospodarskega subjekta v skupni prijavi naročnik zahteva referenčni nivo, ki onemogoča prijavo slovenskim podjetjem, ki razpolagajo z referencami na področju energetike in z njimi evidentno izkazujejo, da so usposobljeni prevzeti tudi predmetni posel. Dejstvo je, da je tudi z izkazovanjem referenc, ki so vezane na področje energetike, ki vključujejo ves inženiring projekta, oskrbo z materialom, izgradnjo, montažo, nadzor izvedbe, zagonske preizkuse in spravil v obratovanje in izkazujejo, da je gospodarski subjekt izvedel: 
- 1 projekt EPC v vrednosti najmanj 50 mio EUR brez DDV in 
- 2 projekta po 30 mio brez DDV in
- 2 projekta po 10 mio EUR,
dovolj, da se ponudniki v tej točki tehničnega pogoja prizna usposobljenost. 
Naročnik naj na podlagi navedenega dopusti, da se tehnična sposobnost izkaže tudi z izkazovanjem izvedbe v alinejah navedenih projektov.
 
3. Točka 2.2.4.2 Ostale reference je v prvi alineji očitno namenjena preferiranju tujih ponudnikov in v preprečuje možnost sodelovanja slovenskim ponudnikom z referencami na področju energetskih projektov. Iz tega razloga naj naročnik dopusti, da se pogoj izpolni tudi z izkazovanjem reference iz elektoenergetskega področja in ne zgolj z referencami iz plinske turbine, s čimer očitno razpolagajo izključno tuji ponudniki. Ker je z izkazovanjem reference iz projektov na področju energetike prav tako jasno ali je ponudnik usposobljen tudi za konkretni posel, naj naročnik dopusti širši nivo referenc v zadnjih 10 letih. 

4. V točki 2.2.3. Organizacijska struktura gospodarskih subjektov in zmogljivost za izvedbo pogodbenih obveznosti zahteva nominacijo kadrov, ki jih v Sloveniji ni, torej se v polnosti onemogoča, da slovenski kadri, ki sicer razpolagajo z izkušnjami iz naslova energetike, ne morejo sodelovati. Ali si naročnik resnično želi, da ključne vloge v projektu (vodja projekta, njegov namestnik, projektant PPE in njegov namestnik in vodja lokacije in njegov namestnik) prevzemajo le tuji kadri? Menimo, da Slovenija razpolaga z izkušenimi kadri, katerih znanja so dobrodošla tudi na tem projektu in da je ravnanje, da se domačim kadrom niti ne omogoči sodelovati pri projektu v glavnih funkcijah, neprimerno z več vidikov. 

Naročnik naj, enako kot pri točki 2.2.4.2 Ostale reference dopusti reference iz elektoenergetskega področja tudi za kadre.

5. Naročnik v točki 2.2.3 zahteva, da gospodarski subjekt razpolaga z najmanj 100 inženirji, pri čemer na drugi strani navaja zahtevo, da mora biti za ta projekt (za izpolnjevanje pogodbenih obveznosti po tem projektu) na voljo 15 kadrov. Naročnikova zahteva po 100 inženirjih, ki so zaposleni pri gospodarskem subjektu, ni zgolj nesorazmerna s predmetom naročila, saj naročnik izrecno pove, da se za konkretni projekt in njegovo izvedbo zahteva 15 inženirjev in ne 100, temveč je ta zahteva nezakonita tudi iz naslova, da se zahteva pri ponudniku zaposlene inženirje in ne, kot to jasno pove Državna revizijska komisija v več sklepih, kot adekvat tudi vse ostale inženirje, s katerimi ima gospodarski subjekt vzpostavljeno pogodbeno razmerje. Za zaključek je ta zahteva prav tako evidenten dokaz, da naročnik več kot očitno preferira tuje ponudnike, zato je zahteva nezakonita tudi iz naslova poseganja v načelo enakopravne obravnave in je očitno diskriminatorna. Zahteva se, da naročnik črta zahtevo po 100 zaposlenih inženirjih in se osredotoči na inženirje, ki so dejansko potrebni za izvedbo konkretnega posla.

6. V točki c 2.2.5 Finančna sposobnost naročnik zahteva, da gospodarski subjekt izkazuje, da je v posameznem delu (2014, 2015 in 2016) dosegel za več kot 120 mio EUR prihodkov od prodaje. Naročnika se z namenom, da se omogoči sodelovanje slovenskim ponudnikov poziva, da omogoči izkazovanje povprečne višine prihodkov od prodaje v letih 2014, 2015 in 2016 v višini 100 mio EUR. 

7. V točki 2.2.6 Izpolnjevanje pogodbenih obveznosti so zahteve v drugi in tretji alineji nezakonite in se zahteva, da jih naročnik črta. Dejstvo je namreč, da gospodarski subjekt ne more biti izločen iz ostalih poslov, če je v drugem poslu naročnik zoper izvajalca (v tem primeru ponudnika) sprožil spor ali arbitražni postopek, v katerim je bilo izkazano, da naročnik v njem ni v celoti uspel. Enako velja za neupravičenost tretje alineje, saj se tudi s slednjo dopušča nekritično kaznovanje izvajalca (v konkretnem primeru ponudnika) ne glede na to, če se v sodnem sporu ali arbitražnem postopku izkaže, da naročnik ni uspel. 

8. Glede na zahtevnost priprave prijave in glede na obseg zastavljenih vprašanj s katerimi se posega v vsebino razpisne dokumentacije in bo potrebna njena sprememba, naj naročnik rok za oddajo prijav podaljša za 20 dni.
ODGOVOR:
V odgovoru na vaše pripombe in pritožbe želi naročnik najprej poudariti, da je Energetika Ljubljana d.o.o. odgovorna družba, ki mora izpolnjevati okoljske zahteve in zagotoviti oskrbo s toplotno in električno energijo. Da bi dosegli svoje cilje pravočasno, da bi zagotovili zahteve skupnosti in izpolnili naše pogodbe, je za nas najpomembnejša uspešna izvedba projekta. V ta namen je bil tudi izbran predmetni postopek javnega naročila. Vaši očitki in trditve, da je razpisana dokumentacija pripravljena v korist gospodarskih subjektov s sedežem zunaj Republike Slovenije in da preprečuje sodelovanje slovenskih podjetij, so povsem neutemeljeni in jih naročnik v celoti zavrača. Naročnik je v razpisni dokumentaciji opredelil tehnične pogoje, ki jih mora izpolnjevati gospodarski subjekt, ne glede na to, kje ima gospodarski subjekt sedež družbe (oziroma ali gre za domačega ali tujega gospodarskega subjekta). Iz vprašanja ni razvidno (jasno obrazloženo, argumentirano), zakaj je gospodarski subjekt mnenja, da naročnik »očitno in zelo odkrito favorizira tuje ponudnike«. Postopek oddaje javnega naročila je transparenten, saj je bilo javno naročilo objavljeno tako na (slovenskem) portalu javnih naročil kot tudi Portalu EU (TED). Naročnik tudi ne omejuje gospodarskim subjektom skupnega nastopa glede na domače in tuje gospodarske subjekte. Jasno je, da glede na to, da je naročnik zavezanec za javna naročila, da sledi duhu javnih naročil in ne favorizira nobenega gospodarskega subjekta. Naročnik pri zahtevah za reference izhaja iz strokovnih kriterijev oz. referenc na primerljivih objektih, ki so potrebni za uspešno izvedbo projekta.  
V nadaljevanju naročnik podaja odgovore na posamezna vprašanja. 

1. Zahteva je mišljena, da v primeru, da gospodarski subjekt (v samostojni prijavi ali skupni prijavi) ni projektant zasnove elektrarne, mora navesti max. tri (3) možne izvajalce projektiranja zasnove elektrarne. Prijavljeni (navedeni) možni izvajalci projektiranja zasnove elektrarne, morajo vsi ločeno/samostojno (oz. vsak zase) izpolnjevati vse pogoje navedene pod točko 2.2.4.2. razpisne dokumentacije Naročnik bo v nadaljevanju postopka vodil konkurenčni dialog v ožjem smislu, ter natančno opredelil predmet javnega naročila. Gospodarski subjekt bo lahko tekom konkurenčnega dialoga v ožjem smislu, vendar najkasneje v fazi oddaje ponudbe (v okviru 3. faze in ne šele v fazi izvedbe pogodbe) na podlagi končnega povabila k oddaji ponudb, v svoji ponudbi sam določil in izbral enega od v prijavi nominiranih izvajalcev projektiranja zasnove elektrarne, s katerim bo tudi izvedel predmet javnega naročila.  
Glede zadnjega odstavka 1. vprašanja naročnik odgovarja, da ponudnik ni argumentiral, zakaj »navedena omejitev glede dopustnega števila projektantov nima zakonske osnove in je nesorazmerna, očitno namenjena izključno favoriziranju tujih ponudnikov«. Naročnik poudarja, da je projektiranje zasnove elektrarne eden od ključnih delov za uspešno in kvalitetno izvedbo projekta. Ravno zaradi narave postopka in kompleksnosti projekta (predmeta javnega naročila), kjer bo predmet oz. tehnična rešitev šele kasneje dokončno opredeljena, naročnik tudi dopušča možnost gospodarskim subjektom, da navedejo največ tri (3) možne izvajalce (tako izvajalce projektiranja zasnove elektrarne kot ostale izvajalce v skladu z zahtevami razpisne dokumentacije).   
2. Področje energetike je zelo široko ter vsebuje veliko specifičnih tehničnih področij, ki medsebojno niso primerljiva in se jih ne more posploševati.

Naročnik meni, da bi bilo priznavanje referenc iz celotnega področja energetike, ki med seboj tehnično in po specifičnih znanjih ni primerljivo, neustrezno, oz. bi s tem povečali tveganje za (ne)uspešno izvedbo projekta, saj bi lahko naročnik izbral ponudnika, ki nima znanja in izkušenj, povezanih s plinskimi turbinami, utilizatorji pare, parnimi turbinami, sistemi za upravljanje s paro, daljinskim ogrevanjem in so nujne za izvedbo predmeta naročila (plinsko parna soproizvodnja). Projekt plinsko parne elektrarne je za naročnika strateškega pomena, saj bo nadomestil bloka 1 in 2, ki bosta v letu 2020 prenehala obratovati  Posledično je rok za izvedbo in je pomembno, da je projekt v tem roku izveden. Projekt PPE se bo izvajal poleg in znotraj obstoječega objekta, ki bo med izgradnjo deloval. Prostor za gradnjo je zelo omejen. Potrebno se bo povezovati z obstoječo infrastrukturo in napravami na lokaciji naročnika. Zato bo izvedba tega projekta tehnično zelo zahtevna in bo zahtevala kvalitetno projektiranje, načrtovanje in vodenje projekta. Najboljše zagotovilo za pravočasno in kvalitetno izvedbo predmetnega javnega naročila je izbor izkušenega izvajalca z ustreznimi znanji in referencami na primerljivih objektih kot je predmet javnega naročila.
Naročnik posledično ne bo spreminjal zahteve v tč. 2.2.4.1 in tč. 2.2.4.2. razpisne dokumentacije.
3. Glej prejšnji odgovor (št. 2). 
4. Naročnik namerava izvesti izgradnjo plinsko parne soproizvodnje. Za ta namen se od gospodarskega subjekta zahteva izkazovanje referenc za navedene ključne ljudi na projektu. Področje elektroenergetike je zelo širok pojem, ki vključuje tudi strokovna področja, ki tehnološko niso primerljiva s predmetom naročila. Zato predlog gospodarskega subjekta, da se dopusti reference iz celotnega elektroenergetskega področja, ni sprejemljiv, saj je pomembnost kvalitetne in pravočasne izvedbe projekta za naročnika bistvenega oziroma strateškega pomena. 
Naročnik pri definiranju zahtev za reference ni preverjal ali upošteval zmogljivosti v Sloveniji, pač pa je le zahteval dokazovanje ustreznih strokovnih referenc, ki so običajne povsod po svetu za postavitev takega objekta (obsežna znanja iz specifičnega področja plinsko parnih elektrarn, načrtovanju in izvedbi tovrstnih projektov, usklajevanja na mejah dobav med različnimi izvajalci in strokami pri tovrstnih projektih, itd.; taka znanja je mogoče doseči le z dolgoletnimi ustreznimi izkušnjami).
Naročnik mora skladno z določili javnega naročanja zahtevati dokazovanje strokovnih kriterijev, ki morajo biti postavljeni le nediskriminatorno.  Seveda to ne pomeni, da slovenski inženirji ne bodo mogli sodelovati na predmetnem projektu. Če bodo izkazovali ustrezne reference, bodo lahko kandidirali tudi za najbolj odgovorna mesta pri izvedbi projekta. Generalno lahko vsak inženir kandidira za mesta pri izvedbi projekta, za katera ima ustrezna znanja in reference.
5. Tretji stavek zadnjega odstavka tč 2.2.3. razpisne dokumentacije (Organizacijska struktura gospodarskih subjektov in zmogljivosti za izvedbo pogodbenih obveznosti) se spremeni tako, da se na novo glasi:
»Zadostna kadrovska zmogljivost pomeni, da ima gospodarski subjekt za izpolnjevanje pogodbenih obveznosti po tej prijavi na voljo skupno najmanj 15 inženirjev različnih potrebnih strok.«
Naročnik opozarja, da z zahtevo za ustrezno kadrovsko sposobnost gospodarskega subjekta pričakuje, da bo izbrani izvajalec projekta imel ustrezne reference za primerljive projekte in hkrati tudi v času izvedbe projekta ustrezne kadrovske zmogljivosti za projektiranje, naročanje opreme, vodenje in usklajevanje izvedbe del ter uspešno izvedbo zagonskih preizkusov nove plinsko parne soproizvodnje. Pri izvedbi sodeluje več strok: strojni del (plinska turbina, utilizator, vodno-parni cikel, BOP, meje dobav, idr.), električni del  (generator, GIS, visoka napetost, nizka napetost, idr.), I & C del (DCS , idr.), gradbeni del, itd. 

Gospodarski subjekt, ki izkazuje več ustreznih referenc za primerljiv objekt, izkazuje tudi znanje in izkušnje za izvedbo tako kompleksnega in zahtevnega projekta kot bo PPE TOL.
6. Podtočka c) točke 2.2.5. razpisne dokumentacije se spremeni tako, da se na novo glasi:

»

c) Gospodarski subjekt mora izkazati, da je v letih 2014, 2015 in 2016 skupaj (seštevek) dosegel najmanj 300 mio EUR prihodkov od prodaje. 

V primeru skupnega nastopa se prihodki gospodarskega subjekta in posameznih članov v skupni prijavi seštevajo. V primeru skupnega nastopa mora vodilni gospodarski subjekt izkazati, da je v letih 2014, 2015 in 2016 skupaj (seštevek) dosegel najmanj 180 mio EUR prihodkov od prodaje. Posamezni član skupine gospodarskih subjektov mora izkazati da je v letih 2014, 2015 in 2016 skupaj (seštevek) dosegel najmanj 90 mio EUR prihodkov od prodaje.«

7. Naročnik pojasnjuje, da se zahteva druge in tretje alineje prvega odstavka tč. 2.2.6. razpisne dokumentacije (Izpolnjevanje pogodbenih obveznosti) razume tako, da se gospodarskemu subjektu ne prizna sposobnosti, v kolikor je bil spor ali arbitražni postopek v celoti rešen v korist nasprotne stranke. Sicer bi bila taka zahteva nepravilna, kot to ugotavlja sam gospodarski subjekt. Enako velja tudi za prvo alinejo te točke.
8. Naročnik roka za oddajo prijav ne bo ponovno podaljševal, saj je bilo javno naročilo objavljeno 24. oktobra 2017, naročnik je enkrat že podaljšal rok za predložitev prijav, spremembe v teh odgovorih pa niso takšne narave, ki bi po oceni naročnika zahtevale podaljšanje roka za predložitev prijav.
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